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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
ERNEST W. MITCHELL, 
Plaimtiff and Respo'ndent, 
-vs.-
SPANISH FORK WEST FIELD 
IRRIGATION COMPANY, a Corpo· 
ration, et al., 
Defendants and Appellants. 
Case No. 7955 
RESPONDENT'S BRIEF 
I. 
STATEMENT OF FACTS 
We feel that it will be helpful to the court if we make 
our own brief statement of the facts. 
(1) 
The Character of the Land. 
The land with which the case is concerned on this 
appeal lies in the river bottom, adjacent to Thistle Creek, 
part being on the west side and ·part on the east, sloping 
toward the river, so that water applied to the land for 
irrigation naturally drains back into the stream, both on 
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the surface and under the surface. There are three or 
four sn1all tracts in all, the evidence being in conflict as 
to the exact acreage in each tract and as to the total. 
These tracts lie in rather narrow strips between the 
stream and the ditches and foothills, the axis heing 
parallel with the stream. 
The soil is a sandy, gravelly loam and clay mixture, 
very pervious to water and requiring liberal and frequent 
applications of water to produce crops of grass and clover 
for pasturage for livestock. All the witnesses agree to 
this, but defendants' experts opined that there is more 
clay in the soil than our expert, Dr. Farnsworth, was able 
to find by his analysis. 
Dr. Farnsworth testified that in s01ne of his samples 
as Inuch as 88 per cent of the water applied to the sur-
face of the land is lost through percolation, which, of 
course, goes back into the stream. He took many samples 
on all the tracts and analyzed them to determine their 
water holding capacities and needs for the production of 
crops, particularly for the kinds of crops which have been 
raised thereon throughout the years. 
The lands have been devoted to pasturage for live-
stock, producing red top, timothy, clover and grasses, 
which require much 1nore water and its application more 
often than such crops as alfalfa and grains. 
Our witnesses testified that it is necessary to run the 
vvater over the land at least once in every seven or eight 
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days during the season, and that they had been using the 
water that often in all the ditches, and that it was neces-
sary to use the water to keep the crops green and grow-
ing; that if they were not watered about that often, they 
burned and the land dried out. 
Our witnesses, aside from Dr. Farnsworth, were men 
who had lived on the land and farmed it and their neigh-
bors; some of them being acquainted with the farm ever 
since plaintiff's father went up there to homestead. 
(2) 
The Ditches. 
There are three ditches referred to: The Collett, the 
Minnedoka and the Winward. 
The Collett is the southernmost and waters land on 
the west side of the stream; next in order, coming down 
stream toward the north, is the Minnedoka, which also 
waters land on the west side; and lastly, the Winward, 
'which waters land on the east side and near the house. 
Prior to the construction of the railroad through the can-
yon the Collett and the Minnedoka took out at separate 
dams and the run-off from the land under the Collett 
ditch was into the l\Iinnedoka; but when the construction 
of the railroad destroyed the l\Ennedoka dam and head 
of the ditch, the Collett ditch was extended to intersect 
the Minnedoka, so that now they use but one dam in the 
stream. Other land owners north of plaintiff's farm use 
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the ditches, so there is water in them even when it is 
not plaintiff's turn to use the water. 
The carrying capacity of each of the ditches is esti-
mated at about 2.5 to 3 c. f. s. 
(3) 
The lVater Right- Claimed-Used- Allowed 
The plaintiff in his complaint laid claim to the right 
to the use of 2.5 c. f. s., during the irrigation season, 
through each of said ditches, or a total of 7.5 c. f. s., for 
a period of 2:1 hours, once each week, usually on :Mondays, 
for the irrigation of his pastures and to a continuous flow 
through the Winward ditch to water his stock and to keep 
his well supplied. 
This right which he clain1s is in addition to certain 
rights which he has on Thistle creek and which were es-
tablished by the McCarty Decree, which was entered 
April 20, 1899, and in addition to certain exchange rights 
which he has by reason of his ownership of Strawberry 
reservoir rights, the latter having been purchased by his 
father and predecessor in 1916. 
The basis of his claim is that he got a right to use 
2.5 c. f. s. through the Collett ditch from his father, hia 
predecessor, who purchased the land lying south of the 
Mitchell homestead from Caroline Collett in 1900, this 
right being appurtenant to the land and not included 
in the McCarty Decree; and that he acquired the remain-
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ing 5 c. f. s. by adverse use against the corporate defend-
ants during the period between the date of the :McCarty 
Decree 1899 and the effectiYe date of the mnendment 
' ' to Section 100-3-1, Utah Code, 1943, barring the acquisi-
tion of water rights by adYerse use or possession. 
Laws of Utah 1939, Chapter 111, Sec.100-3-1, 
page 148. · 
The land, aside fron1 the Collett tract, is embraced 
in the David .:\... Mitchell hon1estead. He went up there 
and hon1esteaded in 1889 or 1890. 
The water rights which are clai1ned for the Collett 
purchase were not adjudicated in the case which resulted 
in the McCarty Decree, as Collett was not a party to 
that action; hence the decree is no bar to the claim to such 
rights. But David A. :L\Iitchell was a party to that ac-
tion, his rights then existing on the stream, aside frurn 
the Collett right, were adjudicated and he was awarded 
certain high water rights. 
Our evidence is substantially without conflict with 
respect to the continued use of the water through all three 
ditches at the same time, at least once each week during 
the season; to the use of about 2 to 2.5 c. f. s. in each 
ditch; to the effect that it took about that much water to 
flood it over the land; that if the land was not watered 
about that often, the grass would burn and the land dry 
out; and that the pastures, throughout the years, were 
kept green and growing, except in one or two dry years ; 
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that they always, except in winter, kept a stream in the 
Winward ditch, which furnished water for the stock in the 
pasture through which that ditch coursed; that in the 
.vinter when the water was out of the ditch the water in 
the well lowered until it was insufficient for the house-
hold and dairy uses. 
Of course, the defendants' experts testified that in 
their judgment no such quantity of water could be used 
beneficially on such a small acreage of land; they 'vent 
even farther and held that this land did not need more 
than 1 c. f. s. to 60 acres of land and that irrigation once 
in two weeks would be ample. 
rrhere is a conflict in the evidence as to just how 
much land is irrigated. 
(4) 
Both Sides Appeal 
The court n1ade findings and entered judgment in 
favor of the plaintiff but awarded him only 2.5 c. f. s. for 
12 hours, once each week, to use through any or all of the 
ditches, with a flow through the Winward for stockwater-
ing and to keep the well supplied. 
Both sides appeal. 
(5) 
The Principal Issues 
The burden of the defendants' clailn is that the evi-
dence does not sustain the findings and judgment in 
plaintiff's favor, that plaintiff has failed to prove the 
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right to the use of any water out of Thistle creek except 
his ~IcCarty Decree water and his Strawberry exchange 
water; while plaintiff contends that the decree awards 
too little and that the evidence justifies and requires a 
substantial increase of the award. 
There are other clain1s, which 'vill be noticed in the 
course of the argument 
ARGU~IENT 
PoiNT 1. 
THE EVIDENCE SUPPORTS THE FINDINGS AND THE 
JUDGMENT IN PLAINTIFF'S FAVOR A WARDING HIM THE 
RIGHT TO THE USE-OF 2.5 c. f. s. OF "VATER FROM THIS-
TLE CREEK DURING THE IRRIGATION SEASON FOR THE 
IRRIGATION OF HIS PASTURES AND TO A CONTINU-
OUS FLOW THROUGH THE WINWARD DITCH FOR HIS 
STOCK AND TO KEEP HIS VvELL SUPPLIED. 
POINT 2 . 
.'rHE WEIGHT OF THE EVIDENCE JUSTIFIES AND 
REQUIRES FINDINGS AND JUDGMENT IN PLAINTIFF'S 
FAVOR FOR A MUCH LARGER QUANTITY OF WATER, TO 
BE USED THROUGH ANY OR ALL OF THE DITCHES AT 
THE SAME TIME, FOR 24 HOURS ONCE EACH WEEK DUR-
ING THE IRRIGATION SEASON. 
POINT 3. 
THE JUDGMENT RENDERED BY THE TRIAL COURT 
DOES NOT DO FULL JUSTICE TO THE PLAINTIFF BE-
CAUSE THE AWARD IS NOT SUFFICIENT FOR HIS NEEDS 
AND DOES NOT CONFORM TO THE PROOF AS TO HIS 
USE OF THE WATER EVER SINCE THE YEAR 1899. 
The foregoing propositions are so closely related 
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that it will be sufficient to argue them all together in this 
brief. 
\V e are dealing in this case with the period of time 
between 1899, when the McCarty Decree was entered 
adjudicating the waters of the Spanish Fork River, of 
which Thistle Creek is a tributary, and the year 1939, 
when the legislature by an amendment to the statutes 
relating to the appropriation of water rights so as to pro-
hibit the acquisition of such rights by adverse use and 
possession. This is a period of 39 years. 
The plaintiff established his right to the use of the 
water if his evidence shows that he and his predecessors 
in interest and in title used it adversely to the corporate 
defendants during any seven consecutive years within 
that period. 
Hammond v. Johnson, 94 U. 20,66 P. 2d 894; 
Wellsville East Field Irr. Co. v. Lindsay 
Land & Livestock Co., 104 U. 448, 456, 137 
P. 2d 634, 638, rehearing denied 104 U. 498, 
143 P. 2d 278; 
Jackson v. Spanish Fork West Field Irr. Co., 
et ,al., 223 P. 2nd 827. 
The evidence is ample to prove that plaintiff and 
his predecessor did so use the 'water all during that entire 
period. What few interruptions that did occur, if any, 
were not sufficient to destroy the right, but only empha-
size the use. 
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David A. Mitchell, plaintiff's father and predecessor, 
on this point testified: 
He went there in 1889 or 1890 and filed on a home-
stead. (Tr. 1, 2) There was a log cabin on the land and a 
little farming had been done on the bench. ( Tr. 3) The 
bench land had been irrigated from Benny Creek and 
Mitchell spring. 
Caroline Collett o"~ed the land south of his home-
stead. (Tr. 7) Part of her land was on Thistle Creek. 
This is river bottom country. He wanted it to 1nake pas-
ture of it. He understood it had a good water right. 
He saw the water being used on this land. (Tr. 7, 8) 
On the bottom land they raised hay and garden and pas-
ture, potatoes and a little wheat. It produced real good 
crops. This land has to be watered about once a week 
or it dries out. It seems not to hold the water long. It 
is a kind of sandy loam you have to water about once a 
week to raise crops on it. He purchased 40 acres from 
Caroline Collett in 1903. There were five or six acres in 
the bottom land which he purchased. (Tr. 9) And it. was 
on this land that she used this water, which was taken 
out of Thistle Creek. When he bought the land he watered 
it and sowed it to timothy. (Tr. 10) He constructed the 
Collett ditch. (Tr. 11) He later helped construct the 
~finnedoka ditch, which connected with another little 
ditch he had on the land in the pasture. (Tr. 15, 16) 
Testifying specifically with respect to the long con-
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tinued use of the water on these pastures, he said: (Tr. 
17) 
"Well I would say the first ten or fifteen 
years we just took it when 've wanted it. And 
then-Oh, there was a man by the name of Syler 
bought the Winward place, and he thought he had 
a prior right, and he come up and asked me what 
I was doing about the water, and I told him just 
watering the pasture, and we had a little argument 
about that and we sent and got Oberhansley and 
he is the man that fixed that." 
This was soon after the l\Ennedoka ditch was taken 
out. 
Again, referring to the tin1e when Syler and Ober-
hansley came up: (Tr. 18) 
"A. Well, we decided we was to have the water 
one day every week, and they fixed that Mon-
day I believe. 
Q. vVho was to have the water when you say 
'we~' 
A. I was. That means me. 
Q. You were to have it every-
A. Every Monday. 
Q. Every Monday~ 
A. Yes. 
Q. On what ditches~ 
A. On the Winward ditch and the Minnedoka 
ditch. 
Q. What about the Collett ditch? 
A. Well l\fr. Oberhansley never had anything to 
do with that. 
10 
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Q. Did you continue to use the water on the 
Collett Ditch 1 
A. Yes. 
Q. How and when~ 
A. \Yhenever I wanted it, I went and took the 
water wheneyer I wanted it. 
Q. Now after this occasion when 1\'Ir. Oberhan-
sley came up, to what extent and amount and 
what times have you used water in the Min-
nedoka and the \Vinward ditches 1 
A. Well we tried to live up to that, once a week, 
one day a week, 24 hours. 
Q. Would you use both ditches at the same time, 
the Minnedoka and the vVinward ditch 1 
A. Yes. 
Q. Have you any judgment as to the amount of 
water you would use in those ditches when 
you would use them on ::Monday~ 
A. Well they both are pretty good ditches, I 
don't know, about two second feet, maybe 
more. 
Q. How long did that use of the water from 
Thistle Creek through the Minnedoka and 
Winward ditches continue while you operated 
that place~ 
A. F'orever, as long as I stayed there. 
Q. When you would take it on Mondays, how 
long would you keep the water~ 
A. 24 hours. 
Q. What would you irrigate with it, what land~ 
A. The pasture, the Collett land, and, oh when 
. ' we was pastunng we watered them all about 
the same time. 
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A. Yes. 
Q. And below the home~ 
A. Yes sir, and above the home. 
Q. What land would you irrigate, or did vou ir-
rigate, through the Collett ditch othe~ than 
the Collett land~ 
A. Well, ain't no other land to water. It runs 
into the Minnedoka ditch and it off the Collett 
land." 
With reference to the ti1ne the well was dug, he said 
Jesse Baker dug it about the turn of the century, he 
thinks. (Tr. 20) 
The well is supplied with underground water from 
the Winward ditch. The well always got very dry when 
the water was out of the ditch in the winter time. (Tr. 21) 
He further testified that during all the time he was 
there he never did draw any McCarty Decree water or 
Strawberry exchange water through any of these three 
ditches. (Tr. 22) 
The deed to the farm was made to the plaintiff in 
1931. (Tr. 50) 
The above testimony of this witness clearly shows 
that from about the second year after he homesteaded 
until he left there or deeded the property to his son in 
1931, he used about 2 c. f. s. of the water of the stream 
through all three of the ditches at the same time when-
ever he wanted it up to the time he had the dispute with 
Syler, and thereafter he continued to use the stream 
12 
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through the Collett ditch at \Yill and through the :Minno-
doka and \Yin\vaTd eyery :Monday for 24 hours at a 
turn. 
This use continued even after the date of the l\1c-
Carty Decree. So, although this witness was a party to 
the action which brought about that decree and n1ight 
be said to be estopped thereby fron1 claiming the rights 
now asserted through the ~Iinnedoka and \Vinward, he 
nevertheless continued to use this water just the same 
as before; and thereby he acquired a new right by ad-
verse use against these corporate defendants. And let it 
be remembered that the Collett right was not involved 
in the l\fcCarty Decree. He also continued to make the 
same use of the water from Thistle Creek through these 
ditches even after the purchase of the Strawberry right 
and after the organization of the Clinton Irrigation Com-
pany. He drew his l\fcCarty Decree right and his Straw-
berry right by tickets from that company, and he used 
that water on the bench land and not on these pastures. 
It is argued in appellants' brief that he deeded all his 
water rights on Thistle Creek to the Clinton Irrigation 
Company and so lost any of these rights which he now 
claims. But evidently he did not think so, nor did the 
Clinton Irrigation Company, nor any of these corporate 
defendants, nor even the water commissioners on the 
river; for nobody ever objected to his continuing to use 
these waters just as before. I-Ie was never disturbed 
in this use. He was arrested once for taking water out 
13 
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of turn, but that was for taking it out of Benny Creek 
and not for taking any of these waters. 
The correct appraisal of the situation seems to be 
that the Clinton Irrigation Company took over the dis-
tribution 'of the :McCarty Decree water and the Straw-
berry water and did not have anything to do with the 
rights claimed under any of these three ditches. 
The use was not clandestine, there was no stealing 
of water in the night time, there was no attempt to con-
ceal the use; the use was open and notorious and under 
a claim of right. Any person passing by the property 
or walking up and down the stream could see these pas-
tures, would know that the grasses thereon did not grow 
without irrigation, could see the cattle in the pastures 
and the use to which the ditches were being put. All 
the landowners in the vicinity must have lmown about 
the Mitchell property; they could not help but be aware 
of the fact that this man was using water which did not 
come within the McCarty Decree or the Strawberry pur-
chase. The water commissioners must have lmown about 
it and so must the members of the cormnittee represent-
ing the corporate defendants. 
There is no evidence to show that Mitchell did not get 
along all right with Winward and Oberhansley, who al~o 
used water through the Winward and Minnedoka ditches, 
respectively. But when Syler bought the Winward plac ~, 
a dispute arose between Syler and ::Mitchell about the use 
14 
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of the water in the \Vinward ditch. This dispute was 
compromised, through Oberhansley as mediator, and 
thereafter Mitchell limited his turns on this ditch to 24 
hours beginning every ~Ionday n1orning. 
The testimony of the witness David A. Mitchell con-
cerning his long continued use of the rigths which plain-
tiff now claims stands without any substantial evidence in 
opposition; and it is corroborated by the testimony of 
several witnesses. 
R, L. ].fitchell, brother of plaintiff, (Tr. 51) lived 
on this place until about 1913. He is 56 years old. He 
remembers when the Minnedoka ditch was built, abuut 
1919 or 1920. (Tr. 54) As long as he can remember the 
lands produced red top, timothy and clover. ( Tr. 55) 
To produce such crops this land has to be irrigated pretty 
near continuously, it has to be kept wet to produce paci-
ture. During the time he was there he used to irrigate 
this land through these ditches. The water when he ·was 
there was kept in the Collett ditch continuously and 
they would change it at least once each day. Part of the 
time they put in over the lower end and then they went 
back to the top. They used about a second foot, he said. 
He testified on cross examination (Tr. 70) that as 
far back as he could remember there were about five 
acres on the east side of the creek irrigated out of the 
vVinward and twelve acres on the west side irrigated out 
of the Collett and Minnedoka. 
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Ernest "\V. :Mitchell, plaintiff, (Tr. 72) testified that 
he was 41 years old; he was born on this ranch. He could 
rmnen1ber back 29 or 30 years. ( Tr. 7 4) He purchased 
the ranch in 1934. Iiis testimony -concerning these three 
ditches commences on page 76 of the Transcript. Com-
mencing at page 83, his testimony is to the effect: 
It has been his custom to water the five acres under 
the Minnedoka once a week; such was the practice before 
he bought the place. On both the Minnedoka and the 
Winward the main purpose of those ditches is to supply 
Sid Elmer's prior right, the witness being a small owner 
in them. The water is never turned out of the Winward 
ditch. (Tr. 84) On these two ditches he used the water 
once a week, preferably on 1fondays. He used from all 
three ditches at the smne time; about two to two and a 
half in the VVinward ditch and two in the Minnedoka 
ditch and about two second feet in the Collett ditch. He 
took his turns once a week; he entered into an agreement 
with 1fr. Francis (the water com1nissioner) that he would 
use these three ditches once a week. The water had been 
used in that manner as far back as he can remember. 
(Tr. 86) 
I-Ie further testified that prior to 1944 no McCarty 
Decree water was ever used on the pastures. (Tr. 88) All 
the McCarty Decree water and Strawberry water was 
used on the bench through the :Mitchell ditch. 
vVe quote: (Tr. 89) 
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"Q. And as I understand your h•stimony, OJH'P n 
week, generally on :Monday, you would drnw 
approxin1ately two and one half second feet 
of water into each of those three ditehes, C\11-
lett, Minnedoka, and \ Vinward ~ 
.-A.. Yes sir." 
Furthern1ore, he testified that he and \Yayne ~.,ran­
cis the water comnrissioner entered into an agree1nent 
' in 19±-! (Tr. 90) whereby he \Yas to he charged against 
his McCarty Decree water for one second foot through 
the Collett ditch, and that he would use 2.5 second feet 
through the Collett, 2.5 through the \Vinward and 2.5 
through the hlinnedoka, all at the san1e time, for 24 hours, 
once a week. 
This witness further testified, on cross examination, 
(Tr. 106), that the arrangen1ent with respect to the use 
of the :.McCarty Decree water and the transfer of the 
Strawberry water applied only to the waters of the 1\fit-
chell ditch; and that on the 1Iinnedoka ditch and the 
Winward ditch and the Collett ditch no one ever shut the 
water off or turned it to him or told him that he was 
drawing Strawberry water on, that until Cliff J ex told 
him that he did not have any right to it and that he would 
shut it off. And he said to J ex: "\V ell I will turn it back 
on and you just as well arrest me right now." 
So according to the testimony of this vlitness, from 
1934, when he purchased the property, until 1944, when 
he entered into the treaty with Wayne Francis, that he 
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used the water through these three ditches on the pas-
tures without taking any charge against his ~icCarty 
Decree or Strawberry exchange rights. (Tr. 117) 
This witness' testimony not only corroborates that 
of his father, but standing alone and in and of itself, 
is sufficient to support the finding and to justify a much 
larger award than the court allowed him. His testimony 
shows an adverse use for a period of ten full years. 
There is other evidence in the record. corroborative 
of the above concerning the adverse use of the water from 
1899 and before right down to the commencement of 
this action. 
See: 
Ernest W. l\1:itchell, on redirect, Tr. 131 to 
133. 
James :flicks, Tr.136 to 147. 
Frost Mitchell, Tr. 150 to 156, inclusive and 
160. 
Wayne Francis a witness for appellants, Tr. 
' . 205, 213, 215, 216, 225 to 232, inclus1ve. 
Burgess Larsen, a witness for appellants, Tr. 
265, 266. 
Victor P. Sabin, a witness for appellants, Tr. 
273, 278, 280 to 283, inclusive. 
Oda Stewart, a witness for appellants, Tr. 
300, 302. 
Sidney Elmer, a witness for plaintiff, Tr. 441 
to 445. 
We submit to this court the proposition that the evi-
dence without conflict shows that plaintiff and his pre-
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decessor used the water adyersf'ly to the eorporate d(•-
fendants throughout all the years from 1899, and lu~~fore, 
rio-ht down to the year 19-1-1. During that period there 0 • ~ 
was no rharge n1ade against either the ~IcCarty Decree 
or the Strawberry exchange water right for the water 
used through these three ditches. Plaintiff has therefore 
established his right to the use of son1e water fro1n 
Thistle Creek. 
The extent of his right 1neasured in cubic feet per 
second flow of the strean1s and the duration of his right 
measured in the hours of :Pis turns present what we re-
gard as the vital questions in this case. We next turn to 
an exposition of those subjects. 
The first point to be considered in this connection is 
the acreage of land irrigated. On this point the evidence 
is conflicting. In his con1plaint plaintiff alleged that there 
are about 16 acres which were irrigated under all three 
ditches; but when he and his witness Jackson n1easured 
the tracts they found only a little more than 10 acres al-
together. Defendants' witnesses also measured, omitting, 
however, the ditches and ditch banks, which also grow 
grass and use water, and they found 9.5 acres. The court 
followed their testimony in making its findings. vVe shall 
not press this point, but we do think the acreage is rather 
scant, considering all the evidence. 
As to the quantity of water diverted and applied to 
the land and the duration of the turns~ there is no con-
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flict with the plaintiff's evidence. Prior to the dispute 
with Syler there were no turns on the ditches. Mitchell 
just helped himself to the water whenever he wanted it. 
Up to that time and also thereafter he kept the water 
in the Collett ditch almost all the time, starting at the 
top of the land and watering down and then going back 
and doing it all over again; and through the Winward 
and Minnedoka he helped himself at will, as the water was 
always in those ditches because Winward and Oberhan-
sley also used those ditches. After the dispute with Syler, 
Mitchell was limited to turns on the l\Ennedoka and \Yin-
ward to weekly turns of 24 hours each, using both ditches 
at the same time. 
vV e have quoted plaintiff's father's testimony that 
he used 2 c. f. s., maybe more, through each ditch; and 
also the plaintiff's testimony, (Tr. 84-86) to the effect 
that he used 2 to 2.5 in the Winward, 2 in the l\finnedoka 
and 2 in the Collett, and (Tr. 89) that it was about 
7.5 in all three ditches. 
Yet in the face of this evidence the court found that 
there had been used only 2.5 c. f. s. But this court found 
had been used in turns of 24 hours each once each week, 
and then in the judgment cut the time down to 12 hours. 
So it appears beyond all question that plaintiff 
and his predecessor had actually used through these three 
ditches at the same time, or at least he had diverted 
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through the ditches and spread out upon the land, at !.2<1~'i 
6 c. f. s. in the aggregate instead of 2.5 c. f. s. as found 
by the trial court. 
Since 194-1 he has been charged 1 c. f. s. against his 
:McCarty Decree right on the Collett ditch, leaving 5 
c. f. s. as the mininuu.'Il of the right which he now clain1s. 
The finding no'v being considered is contrary to the 
weight of the evidence. The weight of the evidence showE 
at least 5 c. f. s. as being the anwunt diverted and used 
and the finding should be according to the proof. 
How much water has been beneficially used 1 How 
much does plaintiff require, when used economically, to 
produce the pasturage for which these lands are best 
adapted? 
These, we apprehend, are the questions with which 
the court will be deeply concerned. 
It is our claim that the award of 2.5 c. f. s. for 12 
hours once each week during the season is substantially 
only one-half the amount as to time and quantity that 
was and is justified by the evidence. 
The minimum amount diverted according to the 
testimony of our witnesses, and in this respect they are 
not impeached or contradicted by any evidence or te3ti-
mony, "\Vas 6 c. f. s. for 24 hours once each week; and 
that since 1944 there had been a charge of 1 c. f. s. against 
the McCarty Decree right for water taken through the 
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Collett ditch, leaving 5 c. f. s. to be allocated to the right 
now in litigation. 
With the use of this 5 c. f. s. plus the 1 c. f. s. Mc-
Carty decreed right the land has always, except in one or 
two drought years, produced good crops of pasturage. 
In the judgment of our witnesses, who know the land and 
have had practical experience in irrigating it and have 
had the advantage of years of actual observation, it is 
necessary to use a stream of this size in order to flood 
the water over the ground and keep it moist. (Tr. 108) 
Of course, the consumptive use is not any such quan-
tity, for; according to the testimony of Dr. Farnsworth, 
who took soil samples and analyzed them to determin3 
their water holding capacity, 85 to 90 per cent of the 
water applied goes back into the stream. (Tr.170) It will 
go back into the stream because there is no place else for 
it to go. So the actual consumptive use is only about 
10 to 15 per cent of the water applied. 
But it is quite necessary, as plaintiff testified, (Tr. 
108, that large strean1s be used in order to get the water 
over the land within the tin1e allowed; otherwise it simply 
sinks down into the gravel and goes back into the stream. 
The defendants and their experts contend for a duty 
of water on this land of 1 c. f. s. to 60 acres of land, which 
will give about 3 acre feet throughout an irrigation sea-
son of 26 weeks, because this is the duty usually allowed 
by the state engineer throughout the state. 
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Such opinions are unreliable beeanse they are ba~ed 
upon the asstunption that this land and these grass 
crops do not require any 1nore water nor any 1nore fre-
quent applications of water than do the lands and crops 
which ·we see on every hand in this irrigated country. 
But this is the duty which the court has allowed in 
this case. Applying the fonnula of 1 c. f. s. to 60 acres 
of land and 3 acre feet to the acre for the season to this 
9.5 acres and 2.5 c. f. s. used for 12 hours once each week 
for 26 weeks, we get an award of a little more than 3.25 
acre feet for this land. 
One of the defendants' experts compared this land 
with the bench land on the west side of Jordan and north 
of the point of the mountain, said it was the same kind 
of, clay soil and did not require irrigation more often 
then once in two weeks. The in1plication of this kind of 
evidence is that since the bench land does not require 
a duty of more than 3 acre feet to the acre this land does 
not require more. There are two fallacies in such reason-
ing: (1) the soils are not comparable, and (2) the crops 
are not the srune and their water requirements are quite 
different. But the trial court, nevertheless, seems to have 
based its conclusions and findings in this evidence. 
It is a matter of common knowledge that grass pas-
tures and sandy soil with gravel only a few inches from 
the top soil as we have in this case require more water 
and more frequent applications of water than do the clay 
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lands which we see elsewhere which are used for crops 
such as the grains and alfalfa and orchards. 
If this were not true we might expect to see grassy 
meadows and lush pastures where we now see checkered 
fields of grain and hay. 
It is a rnatter of common knowledge that the grasses 
grow only in places where there are natural sources of 
water or in favored spots where water can be and is 
applied frequently enough to keep the soil moist through-
out the summers. 
The grasses and clover which forn1 the meadows and 
pastures have short root systems, they obtain their mois-
ture and food requirements from near the surface of the 
ground; they do not send their roots deep into the earth, 
as does alfalfa, for an example, seeking out the water. 
It is for this reason and also because this land is sandy 
and gravelly and slopes toward the river that more water 
is required than is needed on other lands and for other 
crops. 
Irrigation once in every two weeks is sufficient for 
the usual run of field crops on the lands which lie on 
every hand. But the pastures and gardens in the cities 
and towns which are also to be seen on every hand re-
quire water at least once every week. They require about 
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Yet in spite of these well known facts and of the 
testimony of the witnesses who know this land, having 
worked on it and depended upon its productivity for theL: 
livings, the trial court awarded only a s1nall fraction of 
an acre foot of more than the farming lands are allowed 
by the state engineer. 
For this reason the juclgn1ent does not do full justi~e 
to the plaintiff. For this reason we respectfully submit 
that the judgment ought to be an1ended to award the 
plaintiff 5 c. f. s. to be used for 2-! hours once each week 
during the season. 
One more thought before we leave this part of our 
argument. After the decree was entered the plaintiff 
conformed therewith and during July, 1951, and fo~~ the 
rest of that season confined his use to 2.5 c. f. s. for 12 
hour turns once each week, "\vith consequences to his 
pastures little short of disasterous. About one-half of 
the land dried out and the pastures were burned. On 
October 6, 1951, he filed a motion to be permitted to re-
open the case to produce evidence to show to the court 
what happened when he tried to operate under the terms 
of the judgment. He supported his motion by his own 
affidavit and by affidavits sworn to by four other persons 
who had observed conditions. (R. 484, et seq.) 
The court denied this nwtion, and in so doing we 
think the court erred to our prejudice; for here was en-
tirely new evidence, based upon an actual experiment, 
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which could not have been produced at the trial, for it did 
not then exist. 
POINT4. 
THE COURT HAD JURISDICTION TO TRY THE CASE; 
HENCE THERE WAS NO ERROR IN THE REFUSAL OF 
THE COURT TO ABATE THE ACTION. 
Under the above heading we will give our answer to 
appellants' arguments, made both by the corporate appel-
lants and by the state engineer, under their Points One. 
Thistle Creek flows from Sanpete, through rtah 
county into Spanish Fork river, thence into Utah Lake, 
thence through Jordan river into Salt Lake county. 
The points of diversion are in Utah county; the 
places of use are in Utah county; the interference of the 
right was in Utah county. 
The action is for damages for interference with the 
right, for an injunction to restrain threatened interfer-
ence, and for a decree quieting title to the right. 
~ The only persons concerned with the subject of this 
litigation are the parties to the action; and the interest 
of the staee engineer does not extend to the question of 
whether the plaintiff or the defendants are entitled to. 
the use of the water any more than to know to whom it is 
to be distributed. 
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''All courts shall be open, and eyery per~on, 
for an injury done in his person, property or repu-
tation, shall h:1Yc a re1nedy by due course of law, 
which shall be ad1ninistered without denial or 
unnecessary delay ... " 
The statute reads tl1e san1e as the constitution. 
Also, Section 5, _\rticle YIII, that: 
"All civil and criminal business arising i:r;t any 
county, must be tried in such county, unless !1 
change of venue be taken in such cases as may 
be provided by law." 
The statute, Section 104-4-1, Utah Code Annotated, 
1943, provides : 
"All actions for the following causes must be 
tried in the county in which the subject of the ac-
tion, or some part thereof, is situated, subject 
to the power of the court to change the place of 
trial as provided in this code : 
" ( 1) F'or the recovery of real property or 
of an estate therein, or for the determination in 
any form of such right or interest, and for injuries 
to real property." 
This water right is real property. Wiel, (3rd. ed.), 
Vol. I~ p. 37, Sec. 53. It is a right appurtenant to land. 
Section 100-1-10, and 100-1-11, Utah Code Annotated, 
1943. 
This water right is appurtenant to land which is 
situated in Utah county, and this action is to quiet title 
to the right which is an incident to that land. Therefore, 
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under the express provisions of Section 104-4-1, Code, the 
action is brought in the proper county. 
r:rhere is precedent for our claim that action should 
not be abated because of the pendency of the other ac-
tions mentioned in the opposing briefs. That is the case 
of Wellsville East Field Irrig. Co. v. Lindsay Land artd 
Livestock Co., ______ Utah ------, 137 P. 2d 634. This was a 
suit to enforce the Kimball Decree. Each defendant en-
tered a plea in abatement, just as the defendants haYe 
done in this case. In that case the court cites Spanish 
Fork West Field I rr. Co. v. District Court, 99 Utah 558, 
110 Pac. 2nd 344, to the proposition that not all suits 
involving water rights have to go through the general ad-
judication. The Wells ville case was decided May 1 -±, 
1943 ; rehearing denied in 104 Utah 498. The amendment 
made to Sec. 100-4-4, at the First Special Session in 
1948, does not change the law. as it existed when the 
Spanish Fork case was decided. 
In.all cases which require a general adjudication, and 
which are referred to the state engineer, the procedure 
shall he as in that act provided and not otherwise. But in 
private suits which do not involve a general adjudica-
tion, the procedure is still as it was in other civil cases. 
In this case the cause for action arose in Utah county, 
and after the Salt Lake City v. Anderson case was in-
stituted. Under Utah Constitution Section 5, Article VIII 
the case was triable in Utah County, and plaintiff had 
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the constitutional right to bring the action in that county 
by the process provided therefor; and there was no at-
tempt n1a.de, nor was there any ground for a change of 
venue. 
Counsel for the State Engineer, Appellant, contend 
that Section 73-4-24 U. C. A. 1953 is 1nandatory even 
though the statute above uses the word "May",- "any 
interested party may petition the district court in which 
the general adjudication suit is pending to hear and de-
termine said dispute." \Ye contend that if the statute is 
subject to such interpretation it is unconstitutional to 
that extent, and that the Legislature went far beyond its 
power. 
Crane v. Halilo, 42 Sp. Ct. 214, 258 U. S. 142, 66 L. 
Ed. 514: 
"In determining whether or not due process 
of law has been denied, regard must always be 
had to the character of the proceedings involved 
for the purpose of determining what the practice 
of common law was and what the practice in thi3 
country has been in like cases. Twining v. State 
of N. J., 29 S. Ct. 14 211 U. S. 78, 53 L. Ed. 97." 
In Re Brown's Estate v. Niles, (Calif.) 176 Pac. 477: 
"It is also a well recognized principle that 
where the judicial power of courts, either original 
or appellate, is fixed by constitutional provisions, 
the Legislature can not either limit or extend thB.t 
jurisdiction." (Citing cases.) , 
29 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
And the Court can not relinquish that jurisdiction. 
Alexander v. Bennett, 60 N.Y. 204. 
21 Am. Jur., 184: 
· ". . . Thus, the legislature cannot . destroy 
jurisdiction by depriving a party of the right to 
appeal to the courts for redress of a legal wrong, 
nor can it authorize a court to divest itself of con-
stitutionally imposed exclusive jurisdiction." 
14 Am. Jur~; 366, Sec. 163: 
"Constitutional ·Provisions. -In the consti-
tutional form of government the three depart-
ments-legislative, executive, and judicial-de-
pend for their powers on the organic law of the 
state. Hence, the} Constitution is the conimon 
source of power and authority of every court, and 
all questions concerning jurisdiction of a court 
must be determined by that instrument, with the 
exception of certain inherent powers which of 
right belong to all courts. Therefore, unless the 
power or authority of a court to perform a con-
templated act can be found in the Constitution 
or the laws enacted thereunder, it is without juris-
diction and its acts are invalid. Thus, while the 
legislature may, within proper bounds, prescribe 
rules of practice and procedure for the exercise 
of jurisdiction by the courts, it can not abridge 
or enlarge powers conferred on them by the Con-
stitution or take away jurisdiction thereby vested 
in thern." 
The case of SaU Lake City et al v. Anderson, et al, 
106 Utah 350, 148 Pac. 2nd 346, did not overrule the cases 
of Wellsville East Field Irri. Co. v. Lindsay Land and 
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Lh·estock Co., ______ Utah ------, 137 Pac. 2nd 634, and S'mith 
v. Dist. Court, 69 Utah 493, 256 Pac. 539 in so far as they 
sustain plaintiff's right to prosecute this suit in Utah 
County, and under those decisio:Rs and the Constitutional 
pro·visions aforementioned the District Court of Utah 
County had no power to abate this action. 
It is respectfully subn1itted that the court had the 
jurisdiction and the power to proceed with the trial of 
this case. The result of this trial will in no way affect the 
outcome of the general adjudication; it will have no more 
effect on the final adjudication in that case than would 
result if the corporate defendants should convey so much 
of their water rights to the plaintiff during the pendency 
of the general adjudication. The rights adjudicated in 
this action can be fitted into the general adjudication by 
the production of a copy of the decree in this case just 
as well as they could be if plaintiff produced a deed of 
conveyance of the water right. The legislature, we think, 
did not intend to send these parties, who all reside in 
Utah county, down to Salt Lake county to try their case, 
which is .a private quarrel among themselves; when the 
statutes and the constitution both require that they 
settle their differences in the county where the property 
is situated. 
RESPONDENT'S ANSWER TO APPELLANTS' 
POINT NINE. 
The defendants failed to prove that they had been 
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drunaged by plaintiff's use of the water in 1950 and failed 
to furnish the court with any standard by which to meas-
ure their damages if they sustained any. The water which 
plaintiff used was what he at that time had a right to use, 
it was what he had used all the time up until the court 
cut down his right by the judgment in this case. Even if 
he did in fact turn out into his ditches n1ore water than 
was necessary on his land, the defendants were not there-
by damaged because the excess above his needs ran right 
back into the stream and on down to the defendants. So 
there was no error in the court denying damages to the 
corporate defendants. And the costs follow the judgment, 
as they should do. 
CONCLUSION 
In conclusion the respondent respectfully submits to 
the court-
(1) That the findings and judg1nent should be 
amended by this court so as to double the water right of 
the plaintiff, both as to quantity and as to time; and 
(2) That as so amended, the judgment should be 
affirmed; and respondent should be awarded his costs 
on this appeaL 
Respectfully submitted, 
P.N.ANDERSON 
Nephi, Utah, and 
DILWORTH WOOLLEY, 
Manti, Utah, 
Attorneys for Respondent. 
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